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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHMOND, NOVEMBER 26, 2002

APPLI CATI ON OF
THE CITY OF BRI STOL CASE NO. PUC-2002-00126

For a certificate of public
conveni ence and necessity to
provi de | ocal exchange

t el ecomruni cati ons services
and for interimoperating
aut hority

ORDER GRANTI NG CERTI FI CATE

On August 5, 2002, the City of Bristol d/b/a Bristol
Virginia Uilities Board ("Bristol" or "Applicant"), conpleted
an application with the State Corporation Conmm ssion
("Commi ssion") for a certificate of public conveni ence and
necessity to provide | ocal exchange tel ecomruni cati ons
services in the cities of Bristol and Norton and the counties
of Washi ngton, Scott, Lee, Wse, Russell, Tazewell, Snyth, and
Grayson; and for interimoperating authority to operate as a
| ocal exchange carrier. The initial application filed by
Bristol on July 1, 2002, was amended on July 8, July 19, and
July 25, 2002, and was conpl eted on August 5, 2002.

On August 12, 2002, Central Tel ephone Conpany of Virginia
and United Tel ephone—-Sout heast, Inc. (jointly, "Sprint"),
filed a Notice of Participation and an objection to Bristol's

request for interimoperating authority.


http://www.state.va.us/scc/contact#General.htm

By Order dated August 16, 2002, the Conm ssion directed
the Applicant to provide notice to the public of its
application, directed the Commi ssion Staff to conduct an
investigation and file a Staff Report, and established a
procedural schedule. The August 16, 2002, Order al so denied
Bristol's request for interimoperating authority.

On August 21, 2002, Verizon Virginia Inc. and Verizon
South Inc. (jointly, "Verizon") filed a Notice of
Partici pation.

On August 21, 2002, Bristol filed a Motion for
Reconsi deration of InterimAuthority. On August 21, 2002, the
Comm ssi on issued an Order granting reconsideration of its
deci sion denying interimauthority and schedul i ng subsequent
pl eadings on Bristol's notion. On August 30, 2002, Sprint and
Verizon filed responses to Bristol's notion stating that
interimauthority should not be granted. Bristol filed a
reply on Septenmber 6, 2002. On Septenber 27, 2002, the
Conmmi ssion issued its Order Permtting Limted Operating
Aut hority. The Comm ssion's Order granted Bristol "linmted
interimoperating authority to provide service to its existing
commerci al customer, which it began serving prior to March 1

2002."



Bristol filed proof of publication and proof of service
on Septenber 11, 2002,' as required by the August 16, 2002,
Order. On Septenmber 13, 2002, the Virginia Cable
Tel ecomruni cati ons Association ("VCTA") filed a Notice of
Partici pation.

On Septenber 19, 2002, Charter Conmmunications Inc.
("Charter") filed a Notice of Participation. In its notice,
Charter stated that it "offers for sale to the public
conmuni cations services, including teleconmunications
services, in the proposed service territory of the City of
Bristol" and requested that the Comm ssion schedul e a hearing
on the matter to allow for cross-exam nation by private
conpetitors such as Charter.

Pursuant to the August 16, 2002, Order, comments were to
be filed by interested parties on or before October 3, 2002.
On Septenber 26, 2002, Sprint filed a Mdtion for an Extension
of Time and Motion for a Protective Order. On Septenber 27,
2002, VCTA filed a Motion to Conpel and Motion for Extension
of October 3 Deadline. On Septenmber 30, 2002, Charter filed a
Motion in Support of VCTA's Mtion for an Extension of
Oct ober 3 Comment Deadline. On Septenmber 27, 2002, Bristol

filed a Motion for a Protective Order. On COctober 1, 2002,

! The individual Publication Affidavits were filed on Septenber 18, 19,
and 26, 2002.



Charter filed a Supplenent to its Septenber 27, 2002, notion.
On October 1, 2002, Bristol filed a Response to the Mtions of
Charter, VCTA and Sprint. On Cctober 2, 2002, the Comm ssion
issued its Order on Mdtions for Extension, granting an

ext ensi on of the coment period for interested parties until
Oct ober 10, 2002.

On COctober 1, 2002, Hearing Exam ner M chael D. Thonas
i ssued his ruling granting Bristol's Mtion for Protective
Order. On Cctober 2, 2002, Hearing Exam ner Thomas issued his
ruling granting VCTA's Mdtion to Conpel.

On COctober 10, 2002, Sprint, Verizon, Charter, and VCTA
filed conments. Sprint, Charter, and VCTA requested a
hearing. Mountai Net Tel ephone Conpany and KMC Tel ecom two
conpetitive |local exchange carriers, filed letters in support
of Bristol's application. In addition, over 450 letters from
the public supporting Bristol's application were fil ed.

On COctober 22, 2002, Bristol filed a response to the
requests for hearing and a nmotion to separate the
certification proceeding if the Conm ssion deens that a
hearing is appropriate. On Cctober 28, 2002, VCTA filed a
reply to Bristol's response and nmotion. On October 31, 2002,
Sprint filed a response to Bristol's notion. On Novenber 6,

2002, Charter filed a reply to Bristol's notion.



On Cct ober 22, 2002, the Staff filed its Mtion for
Extension to File Staff Report requesting an extension from
Oct ober 28, 2002, to Novenmber 1, 2002. On October 25, 2002,

t he Comm ssion issued its Order Extending the Tinme for Filing
Staff's Report granting Staff's request.

On October 31, 2002, the Staff filed its Report finding
that Bristol's application was in conpliance with the Rul es
Governing the Ofering of Conpetitive Local Exchange Tel ephone
Service, 20 VAC 5-400-180. Based upon its review of Bristol's
application, the Staff determ ned that it would be appropriate
to grant the Conpany a certificate to provide |ocal exchange
t el ecommuni cati ons services, subject to the follow ng
condition: The Staff recommended that, if Bristol collects
custoner deposits, it shall, prior to collecting any deposits,
establish and maintain an escrow account for such funds, held
ina Virginia office of a duly chartered state or national
bank, savings and | oan associ ati on, savings bank, or credit
union that is unaffiliated with the City of Bristol, and shal
notify the Division of Econonics and Fi nance of the escrow
arrangenent at its inception and any subsequent change to the
arrangenent. The Staff further recommended that any escrow
arrangenent established pursuant to this requirenment shall be
mai ntai ned until such tine as the Staff or the Comm ssion

determnes it is no | onger necessary.



On Novenber 7, 2002, Bristol filed a response to comments
of other parties and in support of the Staff Report. On
Novenmber 12, 2002, Sprint filed a reply to Bristol's response
to the Staff Report.

NOW UPON CONSI DERATI ON of the Application, Staff Report,
pl eadi ngs, and the applicable |aw, the Comm ssion finds as
follows. W grant Bristol a certificate to provide |ocal
exchange tel ecomruni cati ons services in the cities of Bristol
and Norton and the counties of Washi ngton, Scott, Lee, W se,
Russel |, Tazewell, Smyth, and G ayson.?

The Applicant has shown, pursuant to 8 56-265.4:4 B 1 of
the Code of Virginia ("Code"), that it possesses sufficient
technical, financial, and managerial resources. Section 56-
265.4:4 B 1 of the Code also states as follows:

Before granting any such certificate, the
Commi ssion shall: (i) consider whether such
action reasonably protects the
affordability of basic |ocal exchange

t el ephone service, as such service is
defined by the Comm ssion, and reasonably
assures the continuation of quality |ocal
exchange tel ephone service; and (ii) find
t hat such action will not unreasonably
prej udi ce or di sadvantage any cl ass of

t el ephone conpany custoners or tel ephone

service providers, including the new
entrant and any incumbent |ocal exchange

2 The Applicant's service area includes any towns that may be | ocated within
the counties |isted above. See Application of the City of Danville d/b/a
Danvill e Departnent of Uilities, For certificates of public conveni ence and
necessity to provide | ocal exchange tel econmuni cati ons services, Case No. PUC-
2002- 00128, Final Order (Nov. 1, 2002) ("City of Danville").




t el ephone conpany, and is in the public
interest. (Enphasis added.)

In this regard, we have consi dered whether granting a
certificate reasonably protects the affordability of basic
| ocal exchange service and reasonably assures the continuation
of quality |local exchange tel ecommuni cations services, and
find that these considerations support granting a certificate.
In addition, we find that granting a certificate will not
unreasonably prejudice or disadvantage any class of tel ephone
conpany custoners or telephone service providers, including
t he new entrant and any incunmbent |ocal exchange tel ephone
conpany, and is in the public interest.

Respondents in this case assert, anong other things, that
t he Conmm ssion cannot grant a certificate until Bristol
denonstrates actual conpliance with other statutory
provi sions, such as 88 56-265.4:4 B 4 and 15. 2-2160 of the
Code. Respondents contend that the Comm ssion must find that
Bristol will be in full conpliance with these other statutory
mandat es at the monent of certification. For exanple, Sprint
states that the Conmm ssion nust affirmatively nake
determ nati ons under 8 56-265.4:4 B 4 of the Code prior to
granting a certificate. Based on the plain reading of the
Code, these assertions are msplaced; the statute contains no

such prerequisites.



To the contrary, the Code explicitly directs, in 8 56-
265.4:4 B 1, what the Conm ssion nmust consider and find
"[b]efore granting any such certificate" (enphasis added). In
contrast, 8 56-265.4:4 B 4 of the Code inposes obligations on
Bristol that take effect "[u]pon the Comm ssion's granting of
a certificate" (enphasis added).® The statute is unanbi guous
on what the Conm ssion must consider and find "before" a
certificate is issued. We will not create additional
statutory prerequisites for obtaining a certificate.*

Respondents al so contend that tel ephone service providers
will be unreasonably prejudi ced or disadvantaged if Bristol,
after obtaining a certificate, violates 88 56-265.4:4 B 4 and
15. 2-2160 of the Code. For exanple, respondents state that
Bristol could rapidly capture custoners and di splace all |ocal
exchange carriers if Bristol offers service at predatory
prices or illegally subsidized rates. |In accordance with

8 56-265.4:4 B 1, however, we find that the action of issuing

® Simlarly, 8 15.2-2160 of the Code does not require the Conmi ssion to make
any findings thereunder prior to issuing a certificate. This section, anong
ot her things, places obligations on a locality "that has obtained a
certificate." See Va. Code 88 15.2-2160 B and C. In addition, § 15.2-2160 D
pl aces restrictions on the "prices charged and the revenue received by a
locality." Contrary to 8§ 56-265.4:4 B 1, however, the Code does not direct
the Comnmi ssion to nake any findings under 8§ 15.2-2160 prior to issuing a
certificate.

4 Indeed, in City of Danville, we issued a certificate to the City of Danville
pursuant to the same statutory requirenents as those under which Bristol has
applied. In that case, as here, we did not require the City of Danville to
denonstrate actual conpliance with 88 56-265.4:4 B 4 and 15.2-2160 of the Code
prior to granting the certificate.




a certificate will not unreasonably prejudice or disadvantage
t el ephone service providers.

Rat her, upon receiving a certificate, Bristol nust conply
with all applicable |aws, including 88 56-265.4:4 B 4 and
15. 2-2160 of the Code. Respondents allege that Bristol has
and/or will violate these statutory requirenents. The
possibility that Bristol or its yet-to-be-filed tariffs nmay
not conply with 88 56-265.4:4 B 4 or 15.2-2160 does not, under
t he Code, unreasonably prejudice or disadvantage tel ephone
service providers. The possibility of nonconpliance with
88 56-265.4:4 B 4 or 15.2-2160, subsequent to receiving a
certificate, is part of the statutory schenme established in
t he Code.

In granting a certificate, we are not approving rates.
Bristol has filed illustrative tariffs and attested to its
intent to conply with all statutory and regul atory
requi renments that attach upon receiving a certificate. Prior
to providing service under the certificate issued today,
Bristol nmust submt tariffs to the Comm ssion's Division of
Communi cations that conformto all applicable rules and

regul ations.® Any alleged nonconpliance with the above

5 W direct Bristol contenporaneously to serve upon the service list for this
case a copy of those tariffs. Absent subsequent order of the Comm ssion, such
tariffs may becone effective a m ninum of 30 days after being submitted to the
Di vi si on of Communi cati ons.



statutes may be brought before the Comm ssion pursuant to any
means provided by existing statutes and regul ations. Again,
this is the sequence of events resulting fromthe statutory
scheme found in the Code.
We al so reject respondents' contention that the
Comm ssi on nust adopt new rul es or safeguards prior to
granting the certificate herein.® W fully expect Bristol, or
any other |ocal exchange carrier that currently has or wll
obtain a certificate, to conply with the Code and the
Comm ssion's existing subsequently adopted rules. On
Oct ober 15, 2002, in Case No. PUC-2002-00115, the Comm ssion
i ssued an Order for Notice and Conment and/or Requests for
Hearing on Proposed Rul es. The proposed rules include new
regul atory standards and safeguards pursuant to 8 56-265.4:4
of the Code. The Code, however, does not require the
Comm ssion to pronul gate new rul es or safeguards prior to
i ssuing any new certificate. |In addition, we find that we can
make the statutory determ nations necessary, in order to grant
the certificate herein, without new rul es or safeguards.
Respondents al so request a hearing. Section 56-

265.4:4 B 1 permts the Commission to grant a certificate to

5 This is consistent with our finding in City of Danville.

10



Bristol "follow ng an opportunity for hearing."’

Accordi ngly,
our Order for Notice and Comrent, dated August 16, 2002,
provi ded for respondents to submt hearing requests and
preci se statenents of why a hearing should be conduct ed.
Based on the pleadings and our findings above, we reject the
respondents' requests for hearing. The respondents have not
rai sed any matters that warrant a hearing as to the granting
of a certificate under 8§ 56-265.4:4 B 1 of the Code. The
i ssues raised by respondents primarily relate to concerns that
arise after a certificate is granted. Further, respondents
request a hearing on matters related to the Applicant's
conpliance with 88 56-265.4:4 B 4 or 15.2-2160 of the Code.
As found above, however, such matters are outside the scope of
what we must consider and find prior to granting a
certificate.®

Bristol requests a service territory based on the
following provision in 8§ 15.2-2160 A of the Code: "Any

| ocality providing telecommunications services on March 1,

2002, may provide such services within any locality within

" This statute does not mandate a hearing upon request. Rather, a party
requesting a hearing nay be required to establish the reasons why a hearing is
necessary. Conpare, e.g., Va. Code 8 56-46.1 C ("If, prior to such approval,
any interested party shall request a public hearing, the Comm ssion shal

hol d such hearing . ").

8 Finding that a hearing is not required in this proceeding, we do not reach
Bristol's Motion to Separate Certification Proceeding If the Conm ssion Deens
Heari ng Appropriate.

11



seventy-five mles of the geographic boundaries of its
electric distribution system as such system exi sted on
March 1, 2002." Bristol was providing service to one
commercial custonmer on March 1, 2002. 1In Sprint's coments,
however, it asserts that Bristol was not |awfully providing
t el ecommuni cati ons services on March 1, 2002, and does not
satisfy this statutory provision. Specifically, Sprint states
that as of March 1, 2002, no state statute gave Bri stol
authority to offer telecommunications services. Sprint also
states that Bristol failed to add lawfully such authority to
its charter subsequent to the May 2001 federal court decision,
whi ch found that a Virginia statute prohibiting Bristol from
provi ding certain telecommunications services was preenpted by
federal |aw. °®

In response, Bristol states that it tinmely amended its
charter but inadvertently did not submt the same to the

General Assenbly during the 2002 Session. Bristol also

asserts, as did the federal court in City of Bristol v.

Earl ey, that 88 15.2-2109 and 56-265.1 of the Code authorized
Bristol to provide tel ecommunications services on March 1,
2002.

We reject Sprint's objection to Bristol's requested

service territory. Based on the record before us, we find

® City of Bristol v. Earley, 145 F.Supp.2d 741 (WD. Va. 2001).
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that Bristol was providing "tel ecomrunicati ons services" on
March 1, 2002, in accordance with 8§ 15.2-2160 A of the Code.
Furthernmore, although not relied upon by Bristol, we note that
it began furnishing tel ecommunications services to its
governnment offices, city schools, and itself in Septenber 2000
and that it was providing such tel ecommunications services on
March 1, 2002.

Finally, we reject Charter's request that Bristol conply
with the affiliate transaction requirenents of 8§ 56-77 of the
Code. As explained in the Staff Report, no other conpetitive
| ocal exchange carrier is subject to this section of the Code,
and a mpjority of the incunmbent |ocal exchange carriers
subject to this section do not file for approval of affiliate
transactions due to a high exenption threshold. W find that
i mposing 8 56-77 upon Bristol at this tinme would result in an
unnecessary burden on the Applicant.

Accordingly, IT IS HEREBY ORDERED THAT:

(1) Bristol is hereby granted a certificate of public
conveni ence and necessity, No. T-598, to provide |ocal
exchange tel ecomruni cati ons services in the cities of Bristol
and Norton and the counties of Washi ngton, Scott, Lee, W se,
Russel |, Tazewell, Snyth, and G ayson.

(2) Should Bristol collect custoner deposits, it shall,

prior to collecting any deposits, establish and maintain an

13



escrow account for such funds, to be held in a Virginia office
of a duly chartered state or national bank, savings and | oan
associ ation, savings bank, or credit union that is
unaffiliated with the City of Bristol, and shall notify the
Commi ssion's Division of Econom cs and Finance of the escrow
arrangenent at its inception and any subsequent change to the
arrangenent. Any escrow arrangenment established pursuant to
this requirement shall be maintained until such time as the
Staff or Conmi ssion determines it is no | onger necessary.

(3) Bristol shall provide tariffs to the Conm ssion's
Di vi si on of Communi cations that conformto all applicable
rul es and regul ati ons before it begins offering |ocal exchange
t el ecomruni cati ons services. Bristol shall contenporaneously
serve upon the service list for this case a copy of those
tariffs.

(4) This case shall be dism ssed and renoved fromthe

li st of pending cases.
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